What is a Lasting Power of Attorney?
A Guide to Protecting your Future

What is a Lasting Power of Attorney?

A Lasting Power of Attorney, known as an LPA, is a legal document that lets you appoint
someone you trust so they can legally make important decisions for you. The person you
appoint is known as your Attorney. You can only make an LPA if you have capacity.

Capacity is a legal test to decide if you have the ability to make and understand important
and speciﬁc decisions when they need to be made. To make an LPA, you must have
capacity to understand the implications of putting an LPA in place and understand who
you’re appointing as your Attorney. The mental capacity of an individual is determined via
the Mental Capacity Act 2005 .

There are 2 kinds of LPA:

A Property and Financial LPA will give your Attorney
access to your bank accounts, and allow them to pay your

▶ Property and Financial

household bills, collect your beneﬁts or pension and sell

▶ Health and Welfare

your property. Once a Property and Financial LPA is in
place, it can be used immediately.

A Health and Welfare LPA allows your Attorney to make decisions about your healthcare
and personal welfare. They can decide what medical treatment you’ll receive, make
day-to-day care decisions about your daily routine, such as what you wear and eat, and
make more serious decisions about any life-sustaining treatment you get. A Health and
Welfare LPA can only be used when you’ve lost capacity and can’t make decisions for
yourself any more.

Do I Need a Lasting Power of Attorney?
You probably think that you don’t need to put an LPA in place until you’re older, but
nobody knows what’s round the next corner.
Knowing that your ﬁnances can be taken care of, along with knowing that you have
someone you trust to make decisions about your treatment, is really comforting.
You may think that your husband, wife or other family member can simply make decisions
for you if you can’t, but this isn’t true. They have no legal right to make decisions for you
unless they are named as your Attorney.
If you choose not to put an LPA in place, it’s important to understand the consequences.
If you don’t have both LPAs in place, your family would need to apply to the Court of
Protection to become your Deputy. This process is more expensive and time consuming
and your Deputy would be supervised and have to report to the Ofﬁce of the Public
Guardian on the decisions they made for you. This lengthy and difﬁcult task can be
avoided by planning ahead and making LPAs.

Choosing my Attorneys
It is important to choose people you trust completely because your Attorneys will have
access to your ﬁnances and make important decisions about your health and welfare.
Deciding who you want to be your Attorney can be a difﬁcult process but it’s worth
taking the time to make sure you choose the right people.
It’s usually a good idea to appoint
more than one Attorney because one
of them may not be able to act for you.
They could die before you or lose
capacity before you need to use your
LPA.
You’ll need to decide whether your
Attorneys need to make decisions
together or if they can do so
individually. It’s important to get this
right so we’ll discuss this with you in
detail.
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When Should I Make an LPA?
Planning ahead and putting an LPA in place as soon as possible is the best option for you
and your family. It’s absolutely essential that you put your LPA in place while you still
have capacity and can make decisions for yourself.
If you don’t have capacity, you can’t appoint
Attorneys or make an LPA.
To put an LPA in place, you must:
You may decide to put your LPAs in place when
you make your Will. A Will deals with what
happens after you die, but your LPA helps you

▶ Be over 18
▶ Have mental capacity

manage your affairs when you’re alive.

▶ Be the Donor – no one else

So while they’re both different, they’re equally

▶ can do it.

▶ can set up your LPA, only you

important.

How Do I Make an LPA?
Call us and make an appointment to speak with a legal professional to draft your LPA. It’s
important that you are clear about what you want and the impact of the decisions you
make in your LPA. Although you can do this independently, proper legal advice from
specialist advisors helps you to protect yourself.
Once your LPA is drafted, it will be signed by:
▶ You
▶ A Certiﬁcate Provider – someone who can verify that you have the mental capacity to
▶ act independently. They must be over 18 years old and have known you for at least 2
▶ years. You can ask someone with the relevant skills and profession to conﬁrm your
▶ mental capacity, like your GP.
▶ Your Attorneys. They will need an independent person to witness their signature.
Once it’s been signed, it should be registered with the Ofﬁce of the Public Guardian. They
charge £82 for each LPA they register, but this depends on your income. If you earn less
than £12,000, you could get a reduction in fees, meaning it would be just £41 for each
LPA. Some beneﬁts could mean you’re exempt from the fees altogether.
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FAQs

Should I restrict my Attorney’s power?

Is making an LPA difﬁcult?

When you create your LPA, you can put
certain rules into place to help guide
your Attorney. For example, if you have
created a Financial LPA, you could ask
your Attorney to ask your ﬁnancial
advisor before they make any decisions
over a certain amount of money.

No it’s not. At Simpson Millar, we’ve
worked hard to streamline the LPA
process and make it as simple as possible.
Just make an appointment with one of
our experts today.

Can I leave making my LPA until later?

You can also specify that you want both
Attorneys to agree on any decision or
specify that they can make decisions
independently. There are issues with
both of these options.

The point of an LPA is that it’s in place
before you need it. Once you’ve lost
mental capacity, you cannot make an
LPA anymore.

Many people don’t want to limit their
Attorney’s ability to make well informed
choices and carry out their
responsibilities, but every situation is
different so discuss this with your
Solicitor and your Attorney to decide
what’s best for you.

Can I change my mind?
Yes you can, as long as you still have
capacity. You can change or terminate
your LPA at any time, but you can only
remove an Attorney - you can’t add one
onto your LPA.

What if my Attorney loses mental capacity or dies before me?
We always advise you to choose more than one Attorney for this reason. Talk to us if you
want more help and advice on what this means.
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Why Choose Simpson Millar?

We pride ourselves on being the ‘Open Lawyers’ and we want to make complicated
legal processes as simple and easy as possible. We avoid overcomplicated legal
language for a straightforward approach to the law.

When you choose to work with our Wills and Trusts Solicitors, we will provide you with
detailed and structured advice about LPAs so that you’re absolutely clear about the decision
you’re making.
We’ll work with you and ask you about what you want and need before giving you our
advice.
Our experienced team will manage the whole process for you from start to ﬁnish, making
sure you’re absolutely clear every step of the way.

Contact Us
T. 0808 239 9819
w. info@simpsonmillar.co.uk
www.simpsonmillar.co.uk
@SimpsonMillarOpenLawyers
@simpson_millar
Authorised and Regulated by the Solicitors Regulation Authority. Registration No. 424940.

